INTRODUCTION
Codified in 1976, but tracing its roots in American law back to at least the 1840s, copyright's fair use test is about as far from a bright-line rule as statutory law should wander. To judge whether a party's otherwise infringing activity is a "fair use," 17 U.S.C. § 107 provides that courts are to consider four factors:
"(1) the purpose and character of the use ...
" (2) the nature of the copyrighted work; "(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and "(4) the effect of the use upon the potential market for or value of the copyrighted work ....
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The four statutory factors do not carry absolute assigned weights and cannot simply be tallied. The factors are not exhaustive, but it is a testament to the caution of judges and to the malleability of the factors that courts have rarely, if ever, found the need to stray beyond the four-corner test. 3 The fourth factor focuses a court on the economics of the situation and, not surprisingly, has gained a certain preeminence. From 1985 to 1994, courts followed the U.S. Supreme Court's direction that this "factor is undoubtedly the single most important element of fair use." 4 Although the Court backed away from this position in its 1994 Campbell v. Acuff-Rose Music decision, 5 there is still much to commend the fourth factor as first among equals.6 At the extreme are those who view the fair use exception as justifiable only when there is no market to exploit. In this principled, albeit cramped, view, fair use should free a person from liability only when the economically rational copyright holder would not sue anyway. 7 Even at the other extreme, among those who would permit a wide range of fair uses on noneconomic, normative grounds,8 there is recognition that permitting too much adverse economic impact under fair use would undermine copyright's incentive structure. 9 At least as far back as Joseph Story's 1841 formulation, the fair use doctrine "has always precluded a use that 'supercede[s] the use of the original. '"10 factor is the 'most important, and indeed, central fair use factor.'" Stewart v. Abend, 495 U. S. 207, 238 (1990) ( 13-182 (1978) ).
5. 510 U.S. 569, 578 (1994) ("Nor may the four statutory factors be treated in isolation, one from another. All are to be explored, and the results weighed together, in light of the purposes of copyright."); id. at 590 n.21, 591 ("The importance of this [fourth] factor will vary, not only with the amount of harm, but also with the relative strength of the showing on the other factors."). At least one federal appellate court has recognized this as "abandoning the idea that any factor enjoys primacy." Am. Geophysical Union v. Texaco, Inc., 37 F.3d 881, 894 (2d Cit. 1994 REP. 409, 415 (2001) ("The harm-to-the-market factor is often said to be the most important of the fair use factors."). This has been true throughout the history of the fair use doctrine. In 1961, in the discussions and negotiations leading to the 1976 Copyright Act, the Register of Copyrights noted that the four "criteria are interrelated and their relative significance may vary, but the fourth one-the competitive character of the use-is often the most decisive." HOUSE COMMITTEE ON THE JUDICIARY, 87TH CONG., COPYRIGHT LAW REVISION RE-PORT, PART 1, REPORT OF THE REGISTER OF COPYRIGHTS ON THE GENERAL REVISION OF THE U.S. COPYRIGHT LAW 24-25 (Comm. Print 1961) 368, 375-84 (1986) .
8. See, e.g., Neil Weinstock Netanel, Copyright and a Democratic Civil Society, 106 YALE L.J. 283, 341-44 (1996) .
9. Julie E. Cohen, Reverse Engineering and the Rise of Electronic Vigilantism: Intellectual Property Implications of "Lock Out" Programs, 68 S. CAL. L. REV. 1091 REV. , 1134 REV. (1995 (recognizing that "fair use should privilege enabling uses only to the extent that it does not thereby undermine the other objectives of the copyright law so greatly that it produces a net disincentive to create and disseminate new works"); Gordon, supra note 7, 1618 (noting that courts should allow fair use "where no disincentive would be created by allowing defendant free use"); Note, The Parody Defense to Copyright Infringement: Productive Fair Use After Betamax, 97 HARV. L. REV. 1395 REV. , 1412 REV. (1984 ("The challenge of fitting parody into fair use doctrine lies in distinguishing fair from unfair disincentive.").
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Harper & Row v. Nation Enterprises, 471 U.S. 539, 550 (1985) (quoting Folsom v. Marsh, 9 F. Cas. 342 (C.C.D. Mass. 1841) (No. 4901)); accord S. REP. No. 94-473, at 65 (1975) .
Courts and commentators have spilt much ink over the fourth factor, particularly over how to define a work's licensing and derivative work markets. Most of the comment and controversy involves the breadth of the work's legally cognizable market. This short Article sketches out a completely different issue: the depth of the work's legally cognizable market across time.
I hope to convince the reader that a subtler, economically sounder fair use analysis takes account of when the unauthorized use occurs in the copyright term. Under this analysis, fewer unauthorized uses should be fair uses in the first years or decades of a copyright term, and more and more unauthorized uses should be deemed fair as a work grows older. Above all, "fair use across time" as described here helps fulfill copyright's overarching objective to provide adequate incentives for the creation and dissemination of works while ensuring public access and use of those works.
Part I sets out the basic theory of fair use across time, both in its simplest form and with some refinement to reflect the present value of money. Part II elaborates on ramifications, criticisms, and responses to fair use across time. One of the most important ramifications is that fair use across time tempers the effects of copyright term extensions. If the term of copyright protection for an existing work is repeatedly extended (keeping that work from falling into the public domain), fair use across time at least continues to expand permitted uses for the work as the work ages. As to criticisms of fair use across time, one of the most important is that it introduces yet another complexity into an already complex balancing test. For reasons described below, I hope to show that fair use across time actually makes fair use a bit more transparent for someone trying to decide, ex ante, whether their unauthorized use would be deemed fair under § 107.
A MARKET IN TIME
In standard § 107 analysis, a court looks at the market effects of the allegedly infringing activity under one of two approaches. In an infringement action, the plaintiff must prove "either that the particular [unauthorized] Mass. 1993) . Courts have used this bifurcated analysis with regard to noncommercial uses by the defendant, but the analysis as used here applies more generally because a commercial use fits the first consideration: whether "the particular use is harmful." published excerpts from former U.S. President Gerald Ford's memoirs prior to their serialization in Time magazine: "Time's cancellation of its projected serialization and its refusal to pay [Harper & Row] were the direct effect of the infringement .... Rarely will a case of copyright infringement present such clear-cut evidence of actual damage."'" Similarly, in Stewart v. Abend,1 3 decided in 1990, the U.S. Supreme Court had to go no further than the defendant's activities to find a disruptive effect on demand for the copyrighted work: "The record supports the ... conclusion that re-release of the film impinged on the ability to market new versions of the [copyrighted] story."
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The second approach also was summarized by the Supreme Court in the Harper & Row case: " [T] o negate fair use one need only show that if the challenged use 'should become widespread, it would adversely affect the potenial market for the copyrighted work."'"s Perhaps the clearest example of Supreme Court case law involving an unauthorized use with such cumulative potential to adversely affect the copyright holder's market was the Sony Corp. of America v. Universal City Studios 16 litigation over home video recorders. The activities of any one user of a home video recorder will have de minimis effects on-the demand for any audiovisual work. At the time of the litigation, the practice in question was relatively nascent. Yet over time, the cumulative effect of such uses, as they became widespread, could be great. 17 Similarly, in American Geophysical Union v. Texaco, 18 the parties "made a significant stipulation, providing that the fair use trial would focus exclusively on the photocopying of particular journal articles by one Texaco researcher" chosen at random. 19 Surely this kind of stipulation was more readily acceptable to the plaintiffs because the court would not only extrapolate the one person's activities to all of Texaco's researchers, but also consider the effects on the plaintiffs if this sort of photocopying became widespread outside of the defendant's use. , 99 F.3d 1381 , 99 F.3d , 1387 , 99 F.3d -88 (6th Cit. 1996 ) (en banc). The legislative history of the 1976 Copyright Act makes it clear that the U.S. Congress intended for this kind of systematic damage to be considered. According to the Senate Report, "[ilsolated instances of minor infringements, when multiplied many times, become in the aggregate a major inroad on copyright that must be prevented." S. REP. No. 94-473, at 65 (1975 No. 94-473, at 65 ( ). 16. 464 U.S. 417 (1984 . 17. In Sony, a majority of the Court concluded that the nature of time-shifting (recording of free broadcast television shows to view at a time different from the broadcast time) was a fair use, Sony Corp. of Am., 464 U.S. at 442; there was no analysis as to whether widespread "library" copying would adversely affect the markets for the copyrighted works at issue. 18. 37 F.3d 881 (2d Cit. 1994 The first inquiry, aimed at the harm produced by a particular unauthorized use, proceeds from an atemporal view of the market: The effect of the defendant's activity might be so pronounced that there is no need to attempt to understand the market. In the second inquiry, aimed at potentially widespread unauthorized uses, the inception of the market is treated implicitly as the time of the litigation or, more properly, the time the infringement commenced.
But in many cases, neither of these approaches makes the most sense. A work's market is established either when the work is completed or when the work is first published. Consider a major film released in 1962-it could be Blake Edwards' The details of the above graph will be considered below, but the basic point is that the market is longitudinal. It occurs over time.
Because of the market's temporality, the fair use doctrine should consider the age of the work that has been infringed. Because an infringement occurs sometime during the lifetime of the copyright, the time that the infringing use occurs should be a consideration in determining "the effect of the use upon the . . . value of the copyrighted work" over the term of the copyright.
The cross-temporal nature of the market for a copyrighted work is important in those cases in which the court believes that the unauthorized use only harms the market if the use (or, more properly, similar use by multiple parties) becomes widespread. In such cases, the timing of the unauthorized use becomes very important to determine overall market effect. As traditionally formulated, the concern is that even a small unauthorized use, if unchecked (or blessed as fair use), casts a shadow of subsequent uncompen-20. DAYS OF WINE AND ROSES (Warner Bros. 1962 Tolerating a small unauthorized use in 2002 of a 1962 film cannot have any widespread impact on the market that the film enjoyed for the first forty years of the ninety-five-year copyright. Tolerating the same infringement of the film in 2022 has even less possible impact on the overall market. In an inquiry directed at potential widespread use, a late-term infringement is simply more likely to be fair when considering the fourth factor of the § 107 framework. Viewing the market across time has one important effect: When a work is new, unauthorized uses are less likely to be fair uses; when a work approaches the end of its copyright term, unauthorized uses are increasingly likely to be fair. The temporality of the market thus provides an economic ground for public domain claims to grow as the work ages. Fair use increases as a function of economics, without any other concerns weighing into the equation.
Adjusting the analysis tinder the fourth factor in this way better fulfills what copyright and fair use are trying to do: create properly calibrated economic incentives for the creation of new artistic works. As the Nimmer treatise notes, "Fair use, when properly applied, is limited to copying by others that does not materially impair the marketability of the work that is copied." 2 1 As a work ages, it simply becomes more difficult to impair the overall marketability of the work. 22 Note that this effect results regardless of whether the copyright term itself is properly calibrated-whether the term is too short, too long, or just right. Whatever the term's duration, a type of unauthorized use that becomes widespread later in the life of the copyright will have less total market impact.
But Graphs One and Two do have two simplifications that usually will be wrong. One might also follow this approach via § 107(2)'s direction to consider "the nature of the copyrighted work." 17 U.S.C. § 107(2) (2000) . the same in each year of the copyright term and, second, that the demand for the work remains constant. The second issue is discussed in Part II; the first issue is basic enough to the idea of a market across time that it must be discussed here.
To make fair use across time work properly, we must adjust for the value of the market at the time the decision was made to create or distribute the work. Although inflation is not a true measure of the past value of money, it provides some idea of the scope of the issue. For example, if one measures only unadjusted box office gross, all of the top twenty grossing U.S. films were released from 1975 or after and only two were made in the 1970s-Star Wars (1977) and Jaws (1975 (1990) . 21 With copyright terms now approaching or exceeding a century, revenues generated by a well-known film or song toward the end of the copyright term may, on their face, look far greater than revenues generated when the work was first successfully introduced. For example, at the end of 2000 and the beginning of 2001, the "Beatles 11 ' 26 greatest hits collection occupied the top of the Billboard charts for at least seven weeks. 27 Given inflation in the preceding thirty-five years, the revenues from this period for the relevant copyrights easily may have dwarfed the mid-i960s revenues for the same Beatles' musical compositions.
If we are true to an ex ante incentive structure for copyright, the correct market for a work is the present value of dollars at the time of the The actual slope of this curve is almost certainly even steeper. A group of distinguished economists, including five winners of the Nobel prize in economics, recently concluded that the twenty years of copyright term added in 1998 increase the present value of a copyrighted work's market over time by less than 1 percent. 29 This only enhances the effect of fair use across time. A late-term unauthorized use affects the work's value even less because the shadow is not just short, but also cast over a diminishing market.
So understood, I believe fair use across time becomes a meaningful factor only when a court is confident that a large portion of the work's market is behind it 3 0 -even if the actual end of the copyright term is not yet fixed. 31 That means fair use across time will not affect most copyright litigations. Still, many high-profile copyright cases have involved older works. The "Oh, Pretty Woman" song at issue in the 1994 Campbell v. Acuff-Rose case was written in 1962; the 1990 Stewart v. Abend case concerned a 1942 short story; and Margaret Mitchell's estate continues to vigorously defend its 1936
28.
See, e.g., Zechariah Chafee, Jr., Reflections on the Law of Copyright: 11, 45 COLUM. L. REV. 719, 723 (1945) (noting that when the copyright term consisted of an initial twenty-eight-year term and a twenty-eight-year renewal, the market value of the renewal term, measured at the beginning of the first term, was near zero).
29. Brief of Amici Curiae George A. Akerlof et al., at 2, Eldred v. Ashcroft, 534 U.S. 1126 (2002) (No. 01-618) (concluding that the longer term's "present value is small, very likely an improvement of less than 1% compared to the pre- [1998] term"), available at http://eon.law. harvard.edu/openlaw/eldredvashcroft/supct/amici/economists.pdf [hereinafter Economists' Eldred Briefi.
30. In other words, at a time well after a work has made "its digital pilgrimage through ancillary market arenas" and well after there is any chance that the "property is pilfered early in its life span." Press Release, Motion Picture Ass'n Am., Copyright & Creativity-The Jewel in America's Trade Crown: A Call to the Congress to Protect and Preserve the Fastest Growing Economic Asset of the United States (Jan. 22, 2001) , at http://www.mpaa.org/jack/2001/01_01_ 22b.htm (last visited Feb. 26, 2002) .
31. This will be the case with a non-work-for-hire created by an author (or authors) who is still alive. See infra Part II.C.
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50 UCLA LAW REVIEW 775 (2003) copyright in Gone with the Wind. 32 In such cases, claims against derivative works have been based on copyrights that are thirty to sixty-five years old. 33 In such cases, fair use across time could come into play.
1I. APPLICATION AND EFFECTS OF THE ANALYSIS
Fair use across time is a simple observation, but it may leave questions and complications in its wake. Issues that immediately come to mind include: (a) how the idea helps address the problem of creeping copyright terms, (b) further complexities for a work's market, and (c) possible criticisms of this approach.
A. The Problem of Creeping Copyright Terms
Like patent law, copyright law is generally considered a social bargain in which inventors and writers are rewarded for their ideas and expression, on the condition that their creations eventually will be freely available to everyone. But a few of copyright's staunchest defenders have made it clear that they do not believe in one of the basic elements of that social bargain: that copyrights expire. Motion Picture Association of America President Jack Valenti, for example, has stated publicly that copyrights should be permanent, like any other property right. He has been joined by at least one member of the U.S. Congress, Representative Mary Bono. 34 Ms. Bono and Mr. Valenti carry on the legacy of many nineteenth-century U.S. authors who were advocates of perpetual copyright protection. 35 (many would say, superficial) appeal to their position: If one views a copyright as just another form of property, it makes sense to ask why it is treated differently than the enduring property rights in real estate, chattels, and financial instruments.
The problem is a pesky constitutional provision that says copyrights shall be for "limited times. ''37 Reading that, Mr. Valenti has proposed an easy fix-set the copyright term as eternity minus oneyear. 38 No one would be concerned about this issue if the only strategies to make copyrights deathless relied on a constitutional amendment or Mr. Valenti's mathematics. But there is another means to achieve approximately the same end, what Professor Peter Jaszi dubbed "perpetual copyright on the installment plan. ''39 Article I, section 8, clause 8 of the U.S. Constitution says only that copyrights shall be granted "for limited times." 40 It sets no outer bounds. So every ten or twenty years, Congress can pass a law extending copyrights another ten or twenty years. This is what Congress did in 1998, extending all copyrights twenty years. 41 Those ringing the alarm bells have noted that the 36.
From 1927 to 1966, Portugal provided for perpetual copyright on this basis. Intellectual property was considered to be analogous to physical property and, as such, a perpetual right. E-mail from Nuno Rocha de Carvahlo, to Justin Hughes (Jan. 31, 2002, 03:01 PST) (on file with author). My thanks to Nuno Rocha de Carvahlo for bringing this to my attention. Denmark and Norway are also among the countries that, at one time, granted perpetual rights in copyrighted works. The ordinance that created these rights was somewhat less perpetual. It was adopted in 1741 and repealed in 1814. UNESCO, THE ABC OF COPYRIGHT 15 (1981 ," the term of protection is now either ninety-five years from the first year of publication or 120 years from the year of creation, whichever expires first. Id. § 302(c). The term of extension also was extended for works created prior to January 1, 1978. The renewal term for pre-1978 works also was extended, such that "[a]ny copyright still in its renewal term at the time that the Sonny Bono Copyright Term Extension Act becomes effective shall have a copyright term of 95 years from the date copyright was originally secured. " Id. § 304(b). 1998 extension is the just most recent in a series of term extensions; depending on how you count them, there have been between three and a dozen.42
Legal scholars and economists are virtually unanimous in saying the most recent copyright extension is unjustified. 43 Yet litigation against the law has so far been unsuccessful 4 If the Supreme Court upholds the most recent copyright extension, 45 the reason will be simple and fundamental: If the previous copyright term had been limited and constitutional, how could the new term-just another twenty years-suddenly move outside the "limited" box? The 1998 extension is not yet part and parcel of a recurring tenor twenty-year pattern (although it does follow extension and recalibration of the U.S. copyright term in 1976). In this framework, it may be difficult for the judiciary to say an average of 80.2 years of copyright protection under pre-1998 law was "limited," but a new prospective average of 100.7 years is "unlimited."46 42.
In the words of the Washington Post editors, "Congress's repeated extensions of protection to copyright holders have shredded any meaningful limit." Copyright Craziness, WASH. POST, Aug. 17, 2001 , at A22. Prior to the 1998 extension, the copyright term was extended by acts of Congress in 1831 , 1909 , and 1976 . See Pub. L. No. 94-553, tit. I, 90 Star. 2573 (1976 ; Act of Mar. 4, 1909 , ch. 320, 35 Star. 1075 , 1076 (repealed 1976 Ct. 769 (2003) , upholding the twenty-year extension of the copyright term for existing and future works granted by Congress in 1998. As predicted in this paragraph, the sevenmember majority reasoned that, given Congress's historic practice of extending copyrights, the addition of twenty years to the copyright term could not violate the "limited Times" requirement of Article I, section 8, clause 8 of the Constitution. Id. at 778-8 1. The result in Eldred makes the fair use across time analysis especially timely.
46. These numbers are just an extrapolation. If the copyright term was life plus fifty years in 1980, the average lifespan was 70.2 years, and the average work was written when the author was forty years old, the result would be an 80.2 year term. If lifespans increased slightly, but the average age of creation did not, then adding twenty years to the term might produce a number like 100.7 years.
Fair use across time helps address creeping copyright terms because, as a work grows older, more and more of its market is behind it. That portion of the work's market that is past cannot be affected by an infringing practice being tolerated as fair use (and, thereby, becoming widespread). As the work ages, fair use continues to expand as long as the term extensions of copyright occur incrementally. More precisely, as long as the term extensions occur incrementally and roughly equal the amount of time that has passed, two things happen: (1) The zone of fair use shrinks for a short time after the extension as, suddenly, there is more copyright term in the future, but (2) overall and over time, there is a continued expansion of the zone of fair use.
The short-term contraction of fair use is nullified by the midpoint of the term extension. At that juncture, the term extension has put as much of the work's additional market behind a present unauthorized activity as in the work's future market.
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In this way, fair use across time may make copyright term extensions considerably more tolerable. William Fisher has noted that between a broad range of entitlements for a short duration and a narrow range of entitlements for a long duration, it often may be "more efficient to select a long patent or copyright life and then to ...determine which small set of entitlements would be optimal than to select a shorter life and ... identify a larger optimal set of entitlements."
48 For better or worse, copyright law already establishes a relatively broad range of entitlements. Our cultural industries, institutions, and individuals are too successful and too influential to tinker with that. But fair use across time affects the range of entitlements in the latter part of the copyright term because it narrows entitlements as it increases fair uses. For example, certain derivative uses, certain uses of larger chunks of a work, and certain somewhat marginal uses-such as public display cases-might become fair as a work grows older, while the core entitlements to reproduce and distribute the work in its entirety might remain undisturbed. If the courts ultimately uphold the 1998 copyright extension (or any future extension, perhaps limited prospectively to future works), fair 47.
Of course, strictly speaking, a retroactive extension of the copyright term could not change the incentive structure that was in the mind of the authors, publishers, and financiers when the work was originally created. My thanks to Mark Lemley for this point. On that basis, it would be correct to argue that fair use across time just keeps expanding fair use without pause-just as the Energizer Bunny keeps on going and a Timex watch keeps on ticking. The recalibration in light of a copyright term extension, as described above, would be the most copyright-friendly implementation of fair use across time.
48. Fisher, supra note 3, at 1719 n.265. A similar analysis has recently been presented regarding the duration of patent protection in relation to uncertainty and some failure in the en- use across time could have a valuable role to play in gently expanding the public's easements on materials kept out of the public domain.
B. Further Complexities of the Market
The description of a copyrighted work's market as extending across the copyright term and the proceeds from that market being discounted for the present value of money as of the time of the decision to invest in a work follow directly from the purpose of copyright law-incentivizing the creation of new works.
But how precise should our understanding of copyright markets become? For example, we know that adjusted for inflation, the vast bulk of the money made by a film will be made early (in the first ten years, in the first year, or, increasingly, in the first weekend). 49 The same is generally true of sound recordings and the book trade. Staying with our 1962 film examples, an average market performance of a profitable film might look something like this:
GRAPH FOUR
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The first and most important peak is the gain from the theatrical release box office. Additional peaks are inserted for VHS and DVD release, cable television exploitation, broadcast television exploitation, and, eventually, internet on-demand delivery.
49.
See Understanding the market in this way, fair use across time could have considerably stronger effects on § 107 analysis. A judge might not wait until a third or a half of the way through the copyright term to notice that a substantial portion of the work's market would not be affected by the shadow of an unauthorized use becoming widespread. At this point, the analysis must focus on how much of the market is past, rather than on how much of the term is past. 50 Imagine that empirical research showed that most audiovisual works, musical compositions, sound recordings, and books had roughly the kind of front-loaded market shown in Graph Four. In that situation, could or should a court assume that the market for the plaintiffs work has such a form? The answer should be "no." A slightly finer resolution on the category of creative work probably would reveal many kinds of works that have much flatter return curves: church hymnal musical compositions, children's stories (with constantly renewing audiences), pornographic films, and seasonal classics (Rudolph the Red-Nosed Reindeer, It's the Great Pumpkin, Charlie Brown, 51 or Tchaikovsky's Nutcracker) all come to mind as works that may have more enduring, more consistent returns over the years.
More pointedly, there may be works that are late bloomers-books that become cult classics decades after the initial publisher ended their print runs, paintings, and other visual artworks that gain notoriety (and print editions) decades after creation. Such late bloomers are rare, but they exist. Related to the late bloomer issue, there is the concern that Graph Four captures only the market for a work; it does not capture the market for derivative works to which the copyright holder is entitled. When a work has an initial peak, as with a bestselling novel or a blockbuster movie, the market for derivative works can endure several years, even decades. These are the great franchises such as Indiana Jones, Star Trek, or The Matrix. 52 Mapping 50. For example, in William Fisher's elaborate 1988 example of infringement of detective stories, the plaintiff already had enjoyed a few months of undisturbed hardback sales, a fact that bore on the economically efficient deployment of § 107 fair use. Fisher, supra note 3, at 1705-17.
RUDOLPH THE RED-NOSED REINDEER (Rankin-Bass Productions 1964); IT'S THE GREAT PUMPKIN, CHARLIE BROWN (Paramount Pictures 1966).
52.
Patrick Goldstein, The Big Picture: In Box-Office Game, It's All About the Franchise Players, L.A. TIMES, Nov. 20, 2001 , at F1 (describing a film franchise as "a self-perpetuating commodity, a carefully constructed cash cow designed to appeal to the widest possible spectrum of moviegoers, fueling merchandising tie-ins, DVD sales, theme park attractions and video game spinoffs, all geared to keeping consumers occupied until the next movie starts the cycle again"); RAID- the derivative work market becomes more complicated still with literary and dramatic works that may generate derivative work markets far in excess of the original work's value, even adjusted for present value.
If we look at actual market conditions, the copyright holder might go on the offensive: The issue should not be the market for a single (successful) work, but the market for copyrighted works as a whole. One aspect of intellectual-property-protected commerce is that, in general, it appears that only a small minority of works are ever profitable. One in ten is a figure commonly used for profitability of Hollywood films, pop music albums, and pharmaceuticals, making each industry a sort of crap shoot.
5 3 This low hit ratio is often true for successful individual artists, as well as for large commercial concerns. For example, one quarter of the royalties received by the Kurt Weill estate comes from one song: "Mack the Knife," 5 made popular by Bobby Darin and Ella Fitzgerald. The profitability statistics for patented inventions and copyrighted poems are even more dismal. SoC'Y 648, 649 (1965) Because so few created works are marketed and so few marketed works become profitable properties, one could argue that the copyright owner needs to be able to extract every unit of value from a profitable work to support the hobby, habit, or business of making unprofitable works. s5 At the first level, the decision to fund the production of unprofitable commercial works (by increasing the monopoly rents extracted from the commercially popular works) could be a decision that the existence of these unprofitable works produces more social utility than increased (free) public use of the popular works. Alternatively, we could be funding these unprofitable commercial works simply because no one can distinguish, ex ante, commercial successes from commercial failures-forcing us to gather the capital for X works, knowing that only X-Y of these works will be commercially successful.
It is beyond the scope of this Article to resolve these questions, but let me sketch out some answers. As to the one-in-ten profitability ratio, its implications do not lead to the inexorable conclusion that fair use should be cabined or eliminated with profitable works any more than it leads to the conclusion that fair use should be epic, if not unlimited, in the case of unprofitable works. More importantly, we can eliminate this "whole market" approach on statutory grounds. The fourth factor of § 107 directs a court to ponder "the potential market for or value of the copyrighted work"-singular. There is no statutory basis to consider the owner as an owner or producer of multiple copyrighted works or to consider market conditions as a whole.
As to the market over time for a single work and whether courts should treat that market as heavily front-loaded as in Graph Four, let me propose two possible approaches. One approach would be for courts to acknowledge that the market for a copyrighted work occurs over time along the lines of Graphs One, Two, and Three-such that the timing of the unauthorized use in relation to the copyright term becomes a legitimate consideration as the work grows old. Another approach would be for courts to be open to proof that most of the market for a copyrighted work is in the past or, conversely, that most of the market for the work is in the future. 56 539, 560-61 (1985) , the defendant would have the burden of establishing fair use under the four factors. But at least in the case of noncommercial uses, the Supreme Court has suggested that the plaintiff has the burden of showing the market harm under the fourth factor. See Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 451 (1984) . It also can be argued that § 107 is what it says it is: a "limitation" on exclusive rights, not an affirmative defense to the assertion of those rights. lar kinds of works known to have flatter return curves, such as the seasonal movies and children's stories mentioned above, might be more readily amenable to proof that most of the work's market is still in the future.
A second possible approach would be more theoretically rigorous, but arguably too rigid: Presume a front-loaded curve as depicted in Graph Three because even for actual late bloomers, the ex ante expectations at the time of the decision to invest in the work were for early blooms, not a late harvest. To rebut a presumption of a front-loaded market over time, the copyright owner would be required to establish that the decision to invest in the work was made with the expectation that the work would be a late bloomer.
C. Possible Criticisms of This Approach
In developing this idea of fair use across time, there is a variety of criticisms and concerns that might be addressed. Some of these concerns are substantive and some are procedural (that is, whether it would be practical to implement fair use across time in actual cases). The discussion below sketches two of the former and one of the latter-along with some tentative responses.
This Denies Copyright Holders Market or Value That Congress
Intended Them to Have A central substantive criticism is that this approach denies copyright holders part of the market that Congress intended them to have. As Professor Marci Hamilton has observed, copyright "delivers not an entitlement, but rather only a ticket to the market where the work must compete to attract monetary reward." 5 But it is a ticket to the full market, a market in which the monetary reward may be a genuine jackpot. One could add a textual argument that the fourth factor refers to the "potential market" of a work and, therefore, directs a court to consider the market only prospectively.
The answer to the textual point is that the words "potential market" can include the market that is already realized. If someone asked, during the third week of a film's run at the box office, "What is your guess on the film's total potential take?," surely the answer would include the two weeks that already had occurred. The truth is that there is very little in the legislative history and the reports leading up to the 1976 enactment of § 107 that elaborate on how we are to understand the "potential market" or "value" of a work. The initial proposal of statutory language for what became § 107(4) called for an evaluation of only "the effect of the use upon the potential value of the copyrighted work. '' 58 However, there is no question that from inception this measure of fair use was intended to capture "the effect of the use on the copyright owner's potential market for his work" and whether the unauthorized use was or was not "competitive with the copyright owner's market for his work."
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As to the broader point, that this refinement of fair use analysis would deprive copyright owners of a market that Congress intended them to have, I am not sure that there are any answers that are not circular or that have not been discussed already. Congress intended copyright markets to exclude fair uses and handed the courts the intentionally open-ended mission of declaring the farthest frontiers of the copyright market.
If one were to look for an overriding intent vis-A-vis copyright, it is surely that it creates incentives to produce and distribute public goods that otherwise would be underproduced. This is unquestionably the overriding purpose of the law as expressed, explained, and elaborated by the Constitution, Congress, 60 and the Supreme Court. 61 Everything we know about in- 59. COPYRIGHT LAW REVISION, PART 1, supra note 6, at 24. During the 1960s discussions of the draft statute that became the 1976 Copyright Act, there was remarkably little comment on the language that became § 107. Most of the comments concerned whether to codify the fair use doctrine as a whole. I have found no discussions of the meaning of a work's "market" or "value," potential or otherwise.
60. See, e.g., H.R. REP. No. 60-2222 , at 7 (1909 (on the Copyright Act of 1909). Consider the following expression of congressional purpose:
In enacting a copyright law Congress must consider.., two questions: First, how much will the legislation stimulate the producer and so benefit the public; and, second, how much will the monopoly granted be detrimental to the public? The granting of such exclusive rights, under the proper terms and conditions, confers a benefit upon the public that outweighs the evils of the temporary monopoly.
Id.; see also COPYRIGHT LAW REVISION, PART 1, supra note 6, at 5 ("[Tihe ultimate purpose of copyright legislation is to foster the growth of learning and culture for the public welfare, and the grant of exclusive rights to authors for a limited time is a means to that end."). For well-known scholarly explication of the incentive function of copyright in addition to sources already cited, see
Stephen G. 325 (1989) . 61. One of the Supreme Court's clearest statements of the incentive structure of the copyright system is found in Twentieth Century Music Corp. v. Aiken:
The limited scope of the copyright holder's statutory monopoly, like the limited copyright duration required by the Constitution, reflects a balance of competing claims upon the public interest: Creative work is to be encouraged and rewarded, but private motivation must ultimately serve the cause of promoting broad public availability of literature, music, vestment decisions in the arts and content industries suggests that this refinement of the fourth factor would not reduce the production of creative works. Anyone who has worked in or looked at the audiovisual, music, or publishing industries knows that investment decisions are made on the likely returns one, five, ten, perhaps-at the extreme-twenty years hence, not on the possible returns in the final quarter of a ninety-five-year copyright term, and particularly not on derivative uses or marginal uses during that last period. 62 With the copyrights of many works now exceeding one hundred years, the value of each dollar of royalties in the work's eightieth year of protection is-at the time the work is created-less than one half of one cent ($00.0045).63 Despite what George Gershwin's heirs may argue, people who support themselves in the arts choose their projects guided either by their muse or by the likely economic return in the short and medium term (as in monthly rent and mortgage payments), not on the basis of likely returns to great-grandchildren.
Personality Interests and Other Theories of Copyright
There is a hardy core of commentators who, over the years, have maintained that the personality interests of authors and artists can and should be protected. 6 4 Over the course of the past few decades, the reasoning has established a bridgehead in U.S. jurisprudence, through both statutory developments 65 and judicial pronouncements. 66 and the other arts. The immediate effect of our copyright law is to secure a fair return for an "author's" creative labor. But the ultimate aim is, by this incentive, to stimulate artistic creativity for the general public good. "The sole interest of the United States and the primary object in conferring the monopoly," this Court has said, "lie in the general benefits derived by the public from the labors of authors." When technological change has rendered its literal terms ambiguous, the Copyright Act must be construed in light of this basic purpose. Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975) (citations omitted) (quoting In this context, it is appropriate to ask if any late-term curtailment of control of a copyrighted work, however narrow, would accord with a personality theory or a moral rights perspective. Traditionally, the concern of moral rights is to protect the artist's reputation against the effects of changes in the artist's works.67 Protecting the integrity of the artist's works also can be understood as protecting the integrity of the artist's meaning and message. As Professor Roberta Kwall has observed, long-term protection of the artist's personal rights can help ensure that the public can "enjoy the fruits of a creator's labors in original form. '68 In some continental legal systems, such moral rights continue beyond the copyright term, sometimes becoming part of the national patrimony in that the state may defend the long-deceased artist's (apparent) interests.
69
Increasing late-term fair use may not be fully compatible with some moral rights regimes, particularly where late-term fair use leads to derivative works to which the original artist or author objects. I have addressed this concern elsewhere, arguing that a long, but limited, period of exclusive control allows the author to establish his or her message in the mind of the See Seshadri v. Kasraian, 130 F.3d 798, 803 (7th Cir. 1997 ) ("[Tlhere are glimmers of the moral-rights doctrine in contemporary American copyright law."); see also Ty, Inc. v. GMA Accessories, Inc., 132 F.3d 1167 , 1173 (7th Cit. 1997 ) (Posner, J.) (stating that a preliminary injunction "draws additional sustenance from the doctrine of 'moral right,' ... a doctrine that is creeping into American copyright law"); Brian T. McCartney, "Creepings" and "Glimmers" of the Moral Rights of Artists in American Copyright Law, 6 UCLA ENT. L. REV. 35, 36 (1998) .
66.
67. Reputational interests may extend beyond traditional moral rights. For example, sometimes older works not only go out of circulation, they are taken out of circulation by the copyright holder. Walt Disney Corporation no longer airs or distributes some of its less racially sensitive animations from the 1940s-and one has to sympathize with, if not respect, this decision to send bigoted artistry to the crypts. See, e.g., Suzi Parker, Amid Linen and Lace, Antibellum Legacy Thrives, CHRISTIAN SCI. MONITOR, Nov. 20, 2002 , at 2; Orlando Ramirez, Many Race-Based Car. toon Stereotypes Aren't Acceptable Now but Still Remain Accessible, PREss-ENTERPRISE (RIVERSIDE, CAL.), May 28, 1995, at El. Freedom of expression includes the "right to refrain from speaking at all." Wooley v. Maynard, 430 U.S. 705, 714 (1977) . While the Supreme Court has made it clear that this right not to speak does not "sanction abuse of the copyright owner's monopoly as an instrument to suppress facts," Harper & Row v. Nation Enters., 471 U.S. 539, 559 (1985) , where the operative facts are only the expression at issue, the balance drawn may be quite different than a situation where the expression is a unique carrier of other facts, as in the Zapruder film of the assassination of President Kennedy. See Time, Inc. v. Bernard Geis Associates, 293 F. Supp. 130 (S.D.N.Y. 1968) public. 70 But at some point the "marketplace of ideas" inevitably will determine whether an idea "mutates" or is successful in its original form and meaning. 71 Allowing some expanded derivative work capacity (as well as other fair uses) at the end of a century-long copyright term need not endanger those initial decades when the author is trying to secure a place in the culture for her work as she intended it.
In recent years, there also have been other insightful analyses as to the nature of copyright law in general and the fair use doctrine in particular. For example, some scholars have explored the general role of copyright in advancing the interchange and communication necessary to a robust civil society. 72 As to the reasons for recent changes in copyright law, other scholars have not shirked from a public choice explanation of the law in which campaign contributions and interest group politics shape the contours of the law.7 3 Concerning the fair use doctrine in particular, scholars have noted its role in eliminating inefficiencies stemming from transaction costs. 74 Fair use across time may or may not jibe with these varied explanations of copyright. For example, fair use across time can accord with a transaction-costs-based explanation of fair use. The transaction costs argument is, in essence, that some uses are "sub-threshold" in that they are not valuable enough to support the costs of a payment mechanism. 7 5 Surely such costs tend to increase as works get older. Small publishers, record labels, and other commercial sources of copyrighted material fold, relocate, or are absorbed by larger entities; creators disappear from the scene or pass away. Until the day of perfect information digital clearinghouses, all this suggests that older works will tend to have higher transaction costs associated with rights clearance, meaning that judging more pronounced unauthorized uses to be fair uses would tend to be economically efficient.
As for other explanations of what is really going on with copyright, the answer is simple: If we want to provide judges with the most useful tools to contain overreaching copyright claims, it is best to focus on what Congress and the Supreme Court have told us about copyright law. It is best to read the lines, not between the lines. "[]t is incentive language that pervades the Supreme Court's copyright jurisprudence, ' ' 6 and it is through incentive language that judges are most empowered to make copyright law work as it should.
A Procedural Concern: Fair Use Does Not Need Further Complexity
As a thoughtful colleague said when I first pitched this idea to him, "That's all we need-another dial on the fair use control panel." Legal commentators need to be mindful that many theoretically sound plans to elaborate the legal system should not be implemented because of imperfect information in the real world. Section 107 analysis is already opaque and unpredictable, especially when we know that for creators using preexisting materials (which may be most creators), "it is peculiarly important that the boundaries of copyright law be demarcated as clearly as possible." 77 If we want artists, authors, publishers, and distributors to have a reasonably clear ex ante understanding of the fair use of preexisting works, § 107 may already fail to fulfill its critical mission.
The answer is that while fair use across time may make fair use analysis more complex, it does not make it more opaque. In fact, fair use across time could make ex ante fair use analysis more predictable. In this respect, not all elements of fair use analysis are created equal. Published or unpublished?-that is a pretty bright-line test that a nonowner can see immediately. Commercial or noncommercial use by the nonowner? That is also something that can be judged fairly easily by the user before she becomes a defendant. In a grayer zone, the user controls how much of the work she uses and knows at least the quantity of what she is taking, but she might have doubts about the qualitative measure of the same material.
Compared to all these considerations, the fourth § 107 factor tends to be much more opaque to the person edging toward becoming a copyright defendant. Generally speaking, the secondary user will know little about the copyright owner's marketing; unless the work is high-profile, there will be little public information about its value. Whether the copyright in the original work is held by a private individual or a media conglomerate, the market and value of the original work will tend to be a black box.
In contrast, the age of a work is generally available information. Most books, record albums, and films indicate the year of publication on marketed copies. The intemet provides ready information on when mainstream works are released. Registrations at the Copyright Office are a matter of public record. It would have been much easier for 2 Live Crew to figure out when "Oh, Pretty Woman ' 78 was published (19 62) than other aspects of its "potential market or value."
Of course, the precise copyright term will be known to the secondary user only when either (1) the author of the work has passed away at the time of the secondary use, or (2) the work is a work-for-hire. Yet even with a non-work-for-hire, it is much easier to learn the age of the author than other aspects of the market for a work. If one knows that a novel was written by a novelist when she was twenty-five years old and that she is now seventy years old, one reasonably can infer that more than a third of an approximate 125-year copyright term has passed.
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In other words, of all the elements that may be in play with the fourth factor in § 107, the actual or approximate copyright term of the work is arguably the most transparent. On that basis, fair use across time actually could add a bit of stability to an already wobbly balancing test. 78. Roy Orbison, Oh, Pretty Woman (Monument Records 1962) . 79. The rough calculation is as follows: Assuming the author lives to be eighty years old (a reasonable inference for someone already seventy years old), then the copyright term extends from her twenty-fifth year until seventy years after her eightieth year-fifty-five years plus seventy years equals 125 years.
CONCLUSION
In a 1963 discussion of the legislative language that ultimately became § 107, Charles Brown of the American Society of Composers, Authors, and Publishers (ASCAP) commented that it will (not) do "to treat fair use as though it were some grudging toleration of an annoying public." ' 8 0 Yet to the degree that fair use limits or curtails the exclusive rights of the copyright holder, it does run counter to the incentive structure of American copyright law. For that reason, our analytic framework for fair use traditionally has included and should include a heavy emphasis on the market impact of unauthorized uses. But market analysis under § 107 has failed to consider that the market for a copyrighted work occurs over a fixed duration: the copyright term. The Supreme Court repeatedly has told us that an unauthorized use may not be a fair use if, as a widespread practice, such activity would damage the copyrighted work's market. In other words, the concern is not the particular harm, but the shadow such harm would cast over the market.
If we are to be true to that reasoning, the shadow is cast only over the prospective or future market. A small infringing practice can become widespread only as to the remaining market. Tolerating a small infringing practice, say, one-half or two-thirds of the way through a copyright term cannot have any impact on the work's market that has already passed. Appreciating the market's temporality has one important effect: When a work is new, unauthorized uses are less likely to be fair uses; when a work approaches the end of its copyright term, unauthorized uses are increasingly likely to be fair uses. As more and more of a work's term is in the past, unauthorized uses, particularly small ones, should be more likely to be fair uses.
This Article explores a few issues that arise in the wake of this simple observation, including how fair use across time might help ameliorate the adverse effects of copyright term extensions and how fair use across time modestly helps clarify the fair use test.
Fair use across time does not affect copyright's exclusive rights when the copyright holder most needs them; indeed, it says that we should assiduously guard against the "property [being] pilfered early in its life span." 8 , Fair use across time only affects the range of entitlements in the latter part of the copyright term, narrowing, but not eliminating, entitlements as it increases fair uses. In short, as a work grows older, the public domain aspects of the work increase. 
82.
One colleague suggested that if a judge assumed that Congress will grant further extensions of the copyright term, the fair use across time analysis would have no effect. But even in light Fair use across time also comports with the rigorous incentive structure that Congress and the Court have repeatedly told us is the foundation of American copyright law. The copyright term is now the life of the author plus seventy years. While this technically comports with the Constitution's requirement that a copyright be for "limited times," the present value of a copyright now approximates the present value of a copyright with an infinite term. 8 3 Considering the present value of revenue at the end of a copyright term, at the time of the initial decision to invest in the copyrighted work, a rational investor should care very little about that revenue-and, hence, very little about "fair uses" that might modestly impinge on that revenue. Fair use across time does not rely on any of the very interesting, but unproven theories of the role of copyright in relation to the public domain, democracy, or personal autonomy. 84 In short, fair use across time gives judges an economically rigorous, statutorily unimpeachable tool to make copyright law protect what should be protected and withhold liability when the unauthorized use has little impact on the total market for the copyrighted work.
of the Supreme Court's Eldred decision, it is not for a federal judge to make assumptions about what kinds of laws Congress might pass and it is for a federal judge to assume that Congress will pass laws in compliance with the Constitution, that is, that Congress will-not knowingly attempt to create a perpetual copyright term.
83. Economists' Eldred Brief, supra note 29, at 8 (concluding that "the current copyright term already has nearly the same present value as an infinite copyright term").
84. For example, in the 1990s, there was extensive scholarly writing theorizing that copyright law is about who controls social meaning and, therefore, advocating a loosening of copyright control to further self-expression of persons beside the copyright holder. See, e.g 
